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COMMERCIAL UNION PRESSES DEFENDANTS TO SUE U.S., TOBACCO COMPANIES 


Commercial Union Assurance Companies is writing defendants and 
primary insurance companies urging that they file third-party actions 
against cigarette manufacturers and the U.S. Government. The letters are 
going to alt companies that purchased excess insurance from Commercial 
. Union, the Asbestos Litigation Reporter has learned. 

The letters raise the issue of just how far an insured is obligated 
to go in extending cooperation to an insurer, and huw far the obligation 
of a primary insurer extends to secondary carriers. 

In copies of the letters obtained by Asbestos LR (See P. 3,121), 
excess insured companies are told that Commercial Union believes "you 
should give immediate consideration to joining these parties in your 
asbestos lawsuits in order to obtain the maximum possible indemnity 
protection from your insurance coverage. Clearly, it is the legal 
obligation of your carriers to undertake this effort in your behalf 
without regard for the potential defense costs that may be involved. To 
this end, we would ask you to notify all your primary carriers of your 
desire to have them so proceed, and advise us of your intentions within 
30 days." 
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v. * ^ '' To primary insurers, Commercial Union wrote, "It Is our view that it 

essential that, in order to give our mutual insured maximum coverage 
and protection, both the tobacco industry and the U.S. Government must be 
made active participants in this litigation and to pay their fair share 
r, ■ "*" -Jp.\ of the damages. Accordingly, we respectfulily request that you give se- 
; -. jOf^ rious and immediate consideration to commencing third-party actions for 
Vv‘ v ; contribution or indemnification..." ... 




J Commercial Union acknowledged that it had'sent the letters, but would 
f,' not comment on the contents. Nor would the company reveal how many de- 
fendants and insurance companies were written, although a spokesman said 
/ .‘the letters went to “several" recipients. Two defendants who carry their 
jy' primary insurance with Commercial Union—Standard Asbestos Corp. and 
Sepco Corp.--already have filed suits against the tobacco industry in 
:. California (See Asbestos LR 2/13/81, P. 2,923 and 9/26/80, P. 2,372). 

While Commercial Union executives have said they expect other insurers to 
join them in filing cross-complaints, none has yet done so. 

i r- , f i . •. -• . • 

Moreover, last Monday, Standard filed a fourth-party complaint 
against the U.S. in the Eastern District of Texas, Tyler Division—the 
• first of what is rumored to be scores of complaints that it expects to 
file in the coming weeks (See P. 3,122). Standard and Comnercial had 
been named as third-party defendants in the action by Oohns-Manville Corp. 

Several attorneys have criticized the tobacco complaints as a 
tacticali error by Commercial Union, saying that asbestos manufacturers 
are better off proceeding under the "empty chair" theory. By not 
actually bringing in tobacco as a defendant, they reason^ the harmful 
effects of tobacco can be brought out to a jury without cigarette manu¬ 
facturers in the court to defend their product. 

In its letter to one defendant, Commercial Union wrote, "It is an 
established fact that smoking cigarettes and other forms of tobacco 
causes lung cancer and other debilitating lung diseases. Additionally, 
recent case law has indicated that the Government's knowledge of asbestos 
‘ :rv, hazards ha^ caused them to be exposed to liability. See, e.q., Barlieb 
v. Turner." (See Barlieb in Asbestos LR 12/12/80, P. 2,647.) To insur- 
- ers. Commercial Union wrote, “A thorough investigation of all of the 
available facts has convinced us that both the tobacco industry and the 
U.S. government should be involved!in and should also share in the lia¬ 
bility exposure in these suits, and we would, of course, be willing to 
share the results of this investigation with you." , f . 

Commercial Union told the primary insurers that because it would be 
"directly affected by any delays," it should be informed within 30 days 
of any action taken or planned against cigarette maker? and the federal 
government. 

\ It is unknown what action, if any. Commercial Union might take 
against those who refuse to file third-party actions. One Insurance 
v company attorney said he feels that until current litigationi against the 

tobacco industry and the federal government is decided, "we’re being 
asked to spend an awful lot of money and effort" to duplicate complaints 
already on the books. 
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COMMERCIAL UNION ACTIONS 


Commercial Union Arcunnce Cotnpanle* 

■xicunvi omen cm* maoom niin, »omm, MAXtACMuxrns • 


Rei insured i flPVM 

ASBESTOS LITIGATION 


Too hiv* prrrloaaly adviitd Cowu rclil Onion of ywr 
oant >■ ■ prlaary lmurinci eirriit in the iibutol litiga¬ 
tion for ttii ibova-nMMd lnaurad. As you knew* C o m i rclil 
Union hn axcaaa inaucinca eovarifi on tha abova lnaurad for 
the aarca allaqad loaaaa. Coanarclll Union has also baan ac¬ 
tively Involved n tht primary cirrlar defending othar labaa- 
toa aunufacturara* distributors* and suppliers. 

A thorough investigation of all of ths availably facts has 
convinced ua that both tha tobacco Industry and tha U.S. 
Government should be Involved in and ahould also share in tha 
liability exposure in these suits, and vs would, of course, 
be willing to share the results of this investigation with 
you. 

It is our view that it is essential that* in order to give 
our mutual Insured maximum coverage and protection, both the 
tobacco industry end ths U.B. Government must be made active 
participants in this litigation end to pay their fair share 
of the damegea* Accordingly, we respectfully request that 
you give serious end lsresdiata consideration to commencing 
third-party actlone for contribution or indemnification 
agalnat tha tobacco companies or entire tobacco Industry, as 
well aa thn united Stataa Government in all appropriate 
lawauite. Additionally, ws raquast that you coamonce in¬ 
dependent actlone for contribution or Indemnification agalnat 
a pacified tobacco companies or the tobacco industry, as the 
esaa may be, and ths Unltsd Btatas Oovsrnmant to rscovsr 
monias paid on behalf of the above incurad aa a rssult of aay 
asttlsmsnt or advsraa judgment in an asbestos action. 

•Inca delap may advarsely affect tha claim# for contributlom 
or lndaenlficatlon, and since the Statute of Limltatione ie 
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continuously renalng on some of tha above described claims* 

It is sssentisl that your immediate consideration be givan to 
tbla matter. Aa Commercial Union will be directly effected 
by any delaya, pleeee advise ths undersigned in writing, 
forthwith, but in no event later than thirty (30) daya from -% 
ths data of this latter, aa regards any actions you may have 
already taken in this matter* as wall aa your plans for im¬ 
mediate future action. 

Kindly note that a copy of this oosmtunIcatlon la being for-' 
warded to our insured. i/v 

■^r ; ' 

If you have any quest lone, please feel free bo contact ths 
undersigned. 

Yours vary truly. 


Mlchsal P. Sommervllls 
Manager, Special Claims Unit 
Home Office Claims Department . 
Tel. (617) 725-653* 
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